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JUDGMENT

HAZIQUI. KHAIRI, CHIEF JUSTICE.- By this judgment, we

propese te dispese of two Jail Criminal Appeals Nos.215/L of 2601
and 216/L of 2001 filed by appellants Muhammad Nadeem aged 9/10
years and Muhammad Sabir, aged 13/14 years respectively whe have
impugned the “judgment dated 16.3.2000 passed by the learned
Sessions Judge, Lahore whereby appellant Muhammad Nadeem was
seﬁtenced to 14 years R.I. on 13 ceunts totaling 182 years under
section 308 PPC and for 7 years R.I. en 13 ceunts tetaling 91 years
under section 201 PPC and further te pay Biyat at the rate of
Rs.2,53,625/- to the legal heirs of 13 deceased and in case they are net
a.vaiiab]e/traceflble it may be depesited with the State, whércas
aﬁpei]ant Muhammad Sabir was sentenced te 14 years R.1. en three
counts tetaling 42 years under section 308 PPC and 7 years R.1. on
three counts totaling 21 years under sectien 2_91 PPC and further te
pay Diyat of Rs.2,53,625/- to the legal heirs ef the deceased and in
case they are net available/traceable the same may be depesited with

the State.
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Here 1t may be mentioned that there were twe ether principal

accused 1n this case, namely, Javed Igqbal Mughal sen ef Muhammad

Al and Shehzad alias Guddu alias Sajid sen of Munawar Ahmad alias

Ranjha whe were cenvicted and sentenced as under:-

i1)

Javed Igbal Mughal was cenvicted and sentenced under
section 302-A PPC as Qisas en 100 counts whe was
ordercd te be strangulated through iren chain weapon of
offéncé in this case in the presence of legal heirs of the
deceased' ané thgn his bedy should be cut in.100 pieces
since he used te cut the dead bodies of 100 deceased
children in this case. The pieces of his dead bedy shoeuld
be put into drum eentaining the fermula medes eperadi
used by him for disselving the dead bedy. He was alse
convicted under section 201 PPC on 100 ceunts, seven
years R.I. each tetaling 700 years R.1.

Shehzad alias Sajid alias Guddu was cenvicted under
section 302-A PPC for committing the Qatal Amad of 98

children aleng with the ‘ether ce-accused in furtheranee
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of their common intentien. He was ordered te be ‘®

strangulated through the weapen of offence of the t-:ase
l.e. iron chain. His body sheuld be cut inte 98 pieces like
the principal accused and the same should be put in the
drum. He was also convi‘cted under section 201 PPC on
08 counts, seven years R.1. each totaling 686 years R.1.
Both Javed Igbal and Shehzad accused had committed suicide while
they were in jail during the pendency of their appeals.
3. The summary of essential facts for the purpoese of dispesal of
these appeals emerging out Qf the impugned commeon judgment are
that House No.16-B, Ravi Road, Lahore was locked for many days
and acute foul smell was coming out of it. As per F.I.R. en 2.12.1999
Muhammad Ashig Marth, Inspector/SH®, Ravi Road (P.W. 104) and
also Investigating Officer of the case aleng with the pelice party
reached there and found a door of the house Lmlock.ed.. As he entered
there he found pesters affixed on the walls allegedly written by Javed
Igbal Mughal whe was accused of murdering hundred boys. He al.S@

found and (eek possession of drums in the heuse centaining human
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bedies lying in liquid acid, a Kara (iren ring) areund leg of a dead
body, 14 cancs, two pieces of rubber pipe, enc blue copper wire
stained with earth, twe jugs sltained with human hair, clethes ef
murdered children, secured earth with chemicals, X-ray films, twe
used syringes and 65 heusechold articles etc.

4. Besides, the pelice also teek inte pessessien the Diaries
maintained by accused Javed Igbal. In ene diary, there were names
and addresécs of ene hundred children.‘ In the secend diary, the
accused recorded committing ef theif murder. There was an albpm
centaining 57 phetegraphs of the victims with writing en the backside
thereef. Inquest reperts, recevery memes, site plan drawings and
marginal netes were alse prepared by the pelice.

& On 3.12.1999, fragments/remains of human beings were feund
lying in the drums and were sent for medical examinatien aleng with
twe deckets. On the same day parents and relatives of seme of the

murdered children visited Pelice Statien, Ravi Read, l.ahere and

identified clothes and ether articles belonging te them.
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6. As many as 105 prosecution witnesses were examined and the

paper book runs into about a throusand pages, h.wcver, in erder te
decide these two appeals, the foregoing facts were spelled out as they
were essential to understand the backgreund ef the cése, the peculiar
nature of the crime and how J_'t was executed by the accused persens.
Learned counsel for the parties drew our attentien that the material
availablcl against the appellants is limited te lesser pages, therefere, it
was net at all necessary to ge threugh the entire bulk of the record
against which the two other accused namely Javed Iqbal and Shehzad
were convicted and sentencézd to death. Both of them cemmitted
suicide while in judicial custody during pendency eof tk_leir appeals
“before this Ceurt.

I Ms. Asma Jehangif, learned ceounsel appearing fer appellant
Muhammad Nadeem and Ch. Muhammad Rafique appearing for
appellant Muhammad Sabir drew eur attentien that peth appellants
were miners when they werc arrested a\nd tried, appellant Muhammad
Nadeem being 9/10 years of age on 8.3.2000 (P.W.33) and as per 342

Cr.P.C. statement 14 years, w' zrcas appellant Muhammad Sabir being
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(2/13 years on 28-2-2000 (P.W.81). They were produced handeuffed

befere the trial court by the police.
8. The case against appellant Muhammad Nadeem was initiated
by the pelice when he was arrested on 30.12.1999 for trying te encash
a traveler’s cheque aloeng with accused Shehzad issued by Javed Ianl
co-accused. Néxt evidence against him is of PW.33 Tarig Mahmeed,
é rickshaw driver, whe was hired by appellant Muhammad Nadeem to
transpert 4 chemical canes frem the heuse of co-accused Javed Igbal
to the backside of Yadgar Chewk fer Rs.40/-. Accerding te him, the
age of the appellant was net mere than 9/10 years. In cress-
examination, he veluntarily stated that he had seen the phetograph of
appellant Muhammad Nadeem in the Daily Jang and identified him as
one of the accused persens, which led him toe recerd his statement
before the police on 5.12.1999. It was centended by Ms. Asma
Jehangir that no photograph of appellant Nadeem in any newspaper
“was preduced by him ner was ever published. This was net denied by
the learned counsel for the State. Accerding te PW.11 Dr. Imtiaz

Ahmed Bhatti, appellant Muhammad Nadeem was brought before him
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by PW. 105 Maseed Azizi, DSP handcuffed and was about 14 years

of age. P.W. 9 Mian Ghulam Hussain, Judicial Maéistrate, Lahere
recorded the confessional statement of Muhammad Nadeem under
section 164 Cr.P.C. wherein it was stated that he was engaged to bring
boys to co-accused Javed Igbal and he remained‘ present at the time of
killing of many boys by accused Javed Iqbal‘ who alse c;)mmittcd
sodomy with them. It is pertinent to nete that_on 13.1.2000 his
remand was given by the Court for the next day i.e. 14.1.2000 and on
the same day viz 13.1.2000, the learned Magistrate recorded his
confessional statement which was made after 13 days of his atrest.
While recording his statement under section 164 Cr.P.C. the leamned

Magistrate inter-alia asked him as under:-

i . &
VLI T L g ST i
AT AT L

(LG ik

9 The question as put to appellant Muhammad Nadeem ought to
have intimidating effect on an iiliterate miner that he would ge te jail

after his physical remand. 7+ was the duty ef the Magistrate tc have



J.Crl ANe.215/L of 2001 ‘
FLOrLANe.216/L of 2001

claborated the concept of judicial lock up vis-a-vis pelice leck up at a
Thana te an accused whe is minor and illiterate. In commen patlance 2
jail is censidered a more deadly and some what mere perrﬁanent placeh
where harden criminals are kept with pelice all areund than a Thana
where every day police detain suspects of crime whe may come and
go. It may further be stated that section 164(2) Cr.P.C. centemplates
that “such (judipial) confession shall be recorded and signed in the .
manner provided in sectien 364 Cr.P.C. and such statements te the
confession shall then be forwarded to the Magistrate by whem the
case is to be inquired into er tried.” It would be advantageous here to
reproduce sub-section (1) section 364 Cr.P.C. which is relevant for

our purpose as under:-

“364(1) Examination of accused how recorded.- Whenever the
accused is examined by any Magistrate or by any Court other
than a High Court, the whele of such -examination, including
every question put té him and every answer given by him, shall
be recorded in full, in the language in which he is examined er,
if that is net practicable, in the language of the Court or in
English : and such record shall be shown or read to him, or, if

he does not understand the language in which it is written, shall
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be interpreted to him in a language which he understands, and
he shall be at liberty to explain er add te his answer.”

Thé @bjccrt of section 164 Cr.P.C. read with sectien 364(1)
Cr.P.C. is te ensure inter-alia that a persen examined thereunder
should fully understand every questien put te h'm? in a language he
understands. If an accusefi understood the language ef the qgestien
put te him but he was unable te cemprehend the basic é@nccpt
underlying therein it was incumbent upon the learned Magistrate to
fully explgin and make him understand the same.@therwise it would
defeat the verjf object of law and result inte miscarriage of justice.
- This has net been dene in this case which purperts te cast serieus
doubts te the credibility of confession ij;self.
10, It was next urged by Ms Asma Jehangir, learned ceunsel for
appellant Muhammad Nadcem that thelappcllam had remained in
police custedy for 13 days where after his cenfession was recerded.
This inordinate delay in recerding judicial cenfessien that tee of a
miner in pelice custody was not explained by the prosecution and was

completely overlooked by the learned trial Judge while cenvicting
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him, There was not a werd about it in his lengthy judgment running
mnte 170 pages.

il. As te what ts the cre'di_bility of a delayed cenfessien, learned
ceunsel made reference to the case of Took Vs. State, 1975 P.Cr. LJ
440 decided by a Divisien Bench of Sindh High Ceurt in which
confession was recorded on the 3" day of arrest of the accused and it
was held that the delay of over 24 heurs weuld nermally be fatal te
the acceptance of a judicial confessien. This was fellewed by Stase
Vs. Ishaque 1980 P.Cr. LJ 597 (DB), Bakhshal and others Vs. The
State 1990 P.Cr. LJ page 1 (DB) and the recent decision of the
Hen’ble Supreme Court of Pakistan in the case of Nagibuliah and
another Vs. The State (PLD 1978 Supreme Court 21). Learned
Deputy Presecutor-General M. Asjad Javed appearing for the State
candidly conceded that there was un-explained delay of 13 days in
recording the confession of Muhammad Nadeem, hence it has ne
evidem_ti ary value against him fer cenvictien.

12.  Next it was centended by Ms. Asma Jehangir, learned counsel |

for appellant Muhammad Nadeem and Mr. Muhammad Rafique
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Chaudhary, learned counsel for appellant Muhammad Sabir that
judicial confession was retracted by both the appellants in their
statements under section 342 Cr.P.C. wherein inter-alia appellant
Muhammad Nadeem had stated that he was net given the time te think
over before the learned Magistrate and he was neot infermed that it
could be treated against him. Ne such warning was given te appellaﬁt
Muhammad Sabir to whom half an hour was given for thinking.

13. Learned counsel for the appellants drew our attention te a
- number of decisions mgde by the Superior Courts. The first case
referred to was of State Vs. Muhammad Naseer 1993 SCMR 1822
wherein 1t was held:-

“The respondent, however, retracted from his cenfession at the
trial and denied even having made any such cenfessienal
statement. It is true that the cenvictien of an accused could be
based en his retracted confession if the Court finds that it was
made veluntary and was true. However, the superier Courts
have consistently held, and it has now beceme almest a well
settled rule of prudence in criminal cases, that the Courts before
convicting an accused for a criminal effence on the basis of his
retracted confession must leek for it's corroberatien in material
‘particulars from other independent piece of evidence in the
case.”

14.  The latest case law on retracted confession submitted by the

learned counsel was reported i Bahadur Khan Vs. The State (PLD

1996 Supreme Court 336) as under:-
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“Admitiedly appeliant has retracted frem his confession,
which sheuld be accepted enly if it is correberated by
clear cogent and independent evidence. Altheugh there
is no such previsien to accept retracted confession en this
basis, this is a rule of prudence in the administratien of
criminal justice, which has been fellowed by all the
jurists and autherities. The Ceurt ought te examine
whether a confession is made veluntarily free frem
coercion and torture and alse examine the circumstances
under which it was made and retracted. Hewever, if the
reason given for retracting is paipably false, absurd and
incerrect the Ceurt can accept such cenfession without
correboratien. But fer the safe administration ef justice
it will be proper, though net necessary to seek some
Qot'roboratio1l for retracted cenfession. The correbeoration
of such confession should be of material particulars,
connecting the accused with the effence. Other cases en
this peint referred to by the learned counsel were
Nagibullah and anether Vs. The State (PLD 978
Supreme Court 21), State Vs. Minhun alias Gul Hassan
(PLD 1964 Supreme Court 813), Khalid Javed and
another Vs. The Staie 2003 SCMR 1419, Mst. Nseem
Akhitar Vs. The State 2003 MLD 530, Javed Masih Vs.
The State 1993 SCMR 15.74, Nadir Hussain Vs. The
Crown (1969 SCMR 442), Muhammad Amin Vs. The
State (PLD 1996 Supreme Court 484) and Muhammad

Yagoob Vs. ¢z State (1992 SCMR 1983).”
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[5. Itwas also urged before us by the learned counsel that in erdesy

to ascertain whether the confession was veluntary or net all the
requiréments of section 164 Cr.P.C. must be adhered to. Besides in
judging the reliability of a confession certain circumstances may also
be seen which have been e_lucidaie_d in the case ef Fazl'ur_ Rehman Vs.
The State PLD 1960 (W.P) Pesh. 74 (followed by Wali Muhammad

alias Nandhoo Vs. The State 1986 P.Cr. LJ 1153 (Quetta) as

follows:-

(1)  The character and duration of the custedy.

(i1)  Whether the confessor was placed in a positien te seek
the advice of his relatives or his lawyers.

(ii1)  The name and quantum of proof, which was available
against the conf‘essér before he confessed.

(iv)  Whether the confession was consistent with ether
evidence, which was available at the time when the
confession was made.

16. As regards appeilant Muhammad Sabir, the presecutien had
preduced only 4 witnesses against him. He is stated te have made an
extra judicial confession before PW. 87 Muhammad Faisal. He was
arrested on 11.1.2000 and his remand was obtained till 13.1.2000 en

which date he was produce.: befere the Judicial Magistrate for furiher
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remand 1l 14.1.2000. He statec that he was fecling at heme with
police and did net ebject to the remand. He alse made judicial
conféssien en the same day befere the Judicial Magistrate, Lahore but
he was given in police custedy for appearance on 14.1.2000.

17.  The asseciation of Muhammad Sabir with Javed Igbal was
brought inte fore when he along with Javed Igbal went to the office of
PW. 18 Munir Hussain, a Property Dealer, through whem Javed Iqbal
1001(‘011 rent House No.16-B, Ravi Road, Lahere at Rs.2000/- per
month. He was told that foul smell was ching frem the rented
heouse, which had greatly disturbed the inhabitants of the Meohallah.
Javed Igbal handed over Rs.500/- to him for clcarance of the gutters |
from his heuse. Out of this, PW. 18 paid Rs.200/- to PW. 19 Manha
Masi.h, a Jamadar/sweeper for this purpese.

18. Next witness is PW. 87 Muhammad Faisal whe is a car
mechanic. His house is in front of the house of Muhamimad Sabir. He
took Sabir to the shop ef his brother and asked him where he was for
the past 3 te 4 months to which appellant Sabir replied that he was

residing near Baba Chatri Wala and further stated:-
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“We bring children, commit their murders and then throw the

| o
dead body in the acids. First we commit un-natural offence
with them, and then we put an iren chain around their neck and
then we put our knee on their back side and in this way we
committed the murder of that bey. Then the dead body was
thrown in the acids. One Javed Igbal is their wing leader, for
committing these offences (the witness replied om the
interference of Court whether Sabir accused told him that he
used to do all alone). 1 abused him and teld him that I will
impart this information to his parents and Sabir teok it as a
joke.”

19. In cross~exa1ninatiqn he confirmed having said before the

poliqe under section 161 Cr.P.C. that he had asked Sabir as to where
“he was on mecti'ng him but when he was confrented with this

statement it was not recorded there. Similarly there was nething in his

stétement u/s 161 Cr.P.C. that “we bring children, commit their

murder and then throw their bodies in acids.” What appellant Sabir

had said before the police was that “there is a house in the abadi near

Baba Chatri Wala where a person namely Javed Igbal is residing whe

commits un-natural offence with the children then cemmit their

murder and put them in the acids.” There was alse ne disclosure by

him before tihe police that ;irst we cemmil un-natural offence and then
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put our knee en their backside and by this way we cemmit the murder

of these children. It alse transpired in his cress-examination that he
had remained in Pelice Statien fer three days when he was breught
frem Shakargarh and was released after his brother-in-law and uncllt
had discussien with pelice. He further stated in his cr@sg-examinati@n
that “my brether-in-law has stated before the pelice that what
s’eate_ment he (appellant Sabir) has made before the pelice he will net
back eut frem the same.”

20.  As regards kidnapping of ene child namely Qadeer by appellant
Sabir kidnapee’s brother PW. 81 Essa had admitted in his depesition
that newhere in his statement under sectien 161 Cr.P.C. he had made
any such allegatien against app?llant Sabir.

21. Next cemes the judicial cenfessien of appellant Sabir, which
too was made on 13.1.2000 after his remand was obtained for
14,1.2600 during which period he remained in pelice custedy. The
- relevant pertien of his cqnfessi@n before the Magistrate is as under:-

“Javed Iqbal teld me that the bey whem I had breught was

killed by him and shewed me his clothes which frightened .
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He threatened that I will have similar fate if I tried te run
away.”

“Javed Igbal took me to the reem and asked me te put the
chain areund the neck of the b-edy and strangle him threugh it,
so 1 did. There after he undressed him (victim) and put his
clothes in the drum by the side of my reem and put them in the
acid. He threatened me that if I tried te run away, my parents

33

and I will be handed over to the pelice.” Anether co-accused

D

namely Shehzad in his judicial cenfession had stated that threat

of death was made to appellant Sabir by Javed Igbal accused.

What stands out clearly to the cenfession made by appellant

Sabir was that it was neither made veluntarily‘n@r it was free from

coercion ner it was consistent with other evidence on record.

23.

Next we came across the statements of the appellants in reply to

the questions put to them under section 342 Cr.P.C. by the learned

trial Court. It is stated in the impugned judgment that they had signed

them but it is net so. Instead they have put their left hand thumb

impression thereon as both were illiterate. Hewever, what is pertinent

to note is that in this lengthy stereo type guestionnaire, question Ne. 12

put to both the appellants runs inte 5-feelscap typed pages with

dezens of questions and depositiens ef a large number of PWs.
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producing hundred of decuments, mest ef which are net related te the
appellants which have made the entire judicial preceedings against
them a meckery in the eyes of law. We are fertified in eur
ebservatien by the case of Muhammad Mushtag Vs. The State
reperted in PLJ 2001 SC (AJK) 255 wherein it was stated:-

“Law en peint stands settled that explanatien ef accused-
cenvict is te be seught enly en incriminating material which is
brought en recerd by presccutien. Extraneeus circumstances
which de net ferm part of cvidence of prosecutien are n@t.

material fer purpese of cenviction and these cannet be taken
inte censideration.”

24. Before we part with the above twe appeals filed by miner
appellants Muhammad Nadcem and Muhammad Sabir, eur attention
was invited by Ms. Asma Jehangir, Advecate that the said twe miners
were cenvicted en 16.3.2000 a few menths before the premulgation of
Juvenile Justice System Ordinance, 2000 which envisages under
section 5 separate trial of alchiié (below 18 years-section 2a) from the
trial of an gdult persen and cannet inter-alia be subjecte@ te any labeur
ner he would be handcuffed, put in fetters or given any cerperal

punishment (sectien 12). Tha may be se, but Juvenile Justice System
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Ordinance, 2000 extend to current, pgnding-and future cases against 2D
child and has no relevance to the decided and closed e;a&és which were
earlier in time . te * the commencing day of the ordinance.

25.  While dealing with these two appéals of the miners, we were
 unable to close our eyes to the conviction and sentence for death
awarded to the main accused Javed Igbal Mughal for murdering 100
children with direction by the learned Additional Trial Judge, Lahore
‘to strangle him through iron chain weapon of offence and his bady be
cut in 100 pieces since he used to cut the dead bodies of 100 deceased
children in pieces.” No doubt, it was one of the most gruesome and
shocking murders committed by a single person in the history of
crimes in which one by one chiidren of different ages for a fairly long
period were first subjected to sodomy by him and then killed in the
most cold, barbaric and inhuman manner throwing afterwards their
dead bodies to dissolve in acid kept in drums for this purpﬁse-. We are
aware how painful it would have been for the learned trial Judge,
Lahore to conduct such a trial but in deing so he crossed the barrier of

law in directing to strangte Javed lgbal accused in a manner provided
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abeve and then to cut his bedy in 108 pieces. Such directien is

against the teachings ef Islamn ahd in vielatien ef Ruie 362 ef Pakistan
Prisen Rules and 1s alse perverse, uncalled fer and of ne legal effect.
Jt may be recalled here that his appealland the appeal of ce-aecused
Shehzad befere this Ceurt have beceme infructueus as during their
pendency beth ef them had cemmitted suicide in jail.

26. The upshet ef the feregoing discussien is that we accept beth
the appeals filed by Mghammad Nadeem and Muhammad Sabir and
set aside the impugned judgment dated 16.3.2000 passed by the
1eal'ncd Additienal Sessions Judge, lLahere, with directiens te jail
autherities te release beth the appellants ferthwith if net required in

any ether case. | /
il

JUSTICE HAZIQUL KHAIRI
Chief Justice

R4

JUSTICE MUHAMMAD ZAFAR YASIN

Lahere, the

17" April, 2007.
Bashir/*
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